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DISCLAIMER
IN BRIEF includes claim prevention information that helps you to minimize the likelihood of being sued 
for legal malpractice. The material presented does not establish, report, or create the standard of care for 
attorneys. The articles do not represent a complete analysis of the topics presented, and readers should 
conduct their own appropriate research.
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Cases of Note

DOMESTIC RELATIONS/PERS: In Bell v. Public Employees Retirement Board (PERB) 
(Dec. 1, 2010), the Oregon Court of Appeals held that the plaintiff could not recover damages 
for inaccurate benefit estimates that PERB provided her. The court said that PERB did not owe 
the plaintiff a heightened duty of care to invoke the economic loss rule and that ORS 238.455 
and 238.715 are “in essence, disclaimers of any duty to provide binding benefit entitlement at 
any time before formal calculation of benefits, and, by the same token, warnings to members that 
they cannot rely on estimates.” (www.publications.ojd.state.or.us/A140350.htm)

ATTORNEY FEES: In the case of In re the Marriage of Bolte and Bolte (Dec. 2, 2010), the 
Oregon Supreme Court held that the term “appeal” in ORS 107.105(5) did not refer to a denial 
of a petition for review, so the court lacked authority to award attorney fees for responding to the 
petition. (www.publications.ojd.state.or.us/S058330.htm) In the case of In re the Marriage of 
Polacek and Polacek (Dec. 2, 2010), the Oregon Supreme Court held that ORS 19.440, which 
extends to the appellate courts the authority to award attorney fees “on an appeal,” did not au-
thorize the court to award attorney fees for opposing an unsuccessful petition for review. (www.
publications.ojd.state.or.us/S058307.htm) (A bill to address this issue is currently before the 
2011 Oregon Legislature.) 

REAL ESTATE/TAX: In United States v. Richey (Jan. 21, 2011), the Ninth Circuit Court of
Appeals held that any communication in a real estate appraiser’s work file related to an appraisal 
for submission to the IRS was for the purpose of determining value – not for providing legal 
advice – and therefore not protected by the attorney-client privilege. The court also held that the 
entire work file was not prepared in anticipation of litigation and thus was not protected by the 
work-product doctrine. (www.ca9.uscourts.gov/datastore/opinions/2011/01/21/09-35462.
pdf) 

BANKRUPTCY/FORECLOSURES: In McCoy v. BNC Mortgage (Feb. 7, 2011), the U.S. 
Bankruptcy Court for the District of Oregon held that Oregon law permits nonjudicial foreclosure 
under ORS 86.735 only when the beneficiary’s interest is clearly documented in a public re-
cord. The “beneficiary” in this case was the lender, not MERS, the court said. Because the 
complaint alleged a number of unrecorded assignments of the lender’s interest, the court denied 
a motion to dismiss a wrongful disclosure claim. (http://www.orb.uscourts.gov/Judges/file_
attachment/400402080211115141.pdf) 

ESTATE TAX: In Baccei v. United States (Feb. 16, 2011), the Ninth Circuit Court of Ap-
peals held that a taxpayer’s reliance on an accountant to file a payment extension request is 
not reasonable cause under 26 USC §6651(a)(2) excusing the taxpayer’s failure to timely 
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pay estate taxes owed. By failing to confirm that an extension had been requested and granted before the payment 
deadline elapsed, the taxpayer failed to exercise the ordinary business care and prudence 
necessary to establish reasonable cause and thus remained responsible for late penalties and 
interest. (www.ca9.uscourts.gov/datastore/opinions/2011/02/16/08-16965.pdf) 

DEBTOR-CREDITOR: In Malan v. Tipton (Feb. 17, 2011), the Oregon Supreme Court held that if a creditor does 
not affirmatively accept a debtor’s valid written offer of payment under ORS 81.010, and instead remains silent, the 
offer is not accepted. Thus, the debtor was relieved of liability for the consequences of nonpayment – in this case, 
foreclosure on the trust deed. (www.publications.ojd.state.or.us/S058156.htm) 

CORPORATIONS: In FCC v. AT&T, Inc. (Mar. 1, 2011), the U.S. Supreme Court held that corporations do not have 
“personal privacy” for the purpose of the Freedom of Information Act exemption for information gathered for law 
enforcement reasons. (www.supremecourt.gov/opinions/10pdf/09-1279.pdf) 


